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Mr. William F. Caton
Secretary
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Re: CC Docket No. 94-1; Price Cap Performance Review for Local Exchange
Carriers
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Dear Mr. Caton:
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above-captioned proceeding.
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Price Cap Performance Review
for Local Exchange Carriers

Price Cap Regulation of Local
Exchange Carriers

Rate of Return Sharing and
Lower Formula Adjustment

In the Matter of

MOTION TO ACCEPT LATE-FILED PLEADING

MCI Telecommunications Corporation (MCI) hereby requests that the

Commission accept this Motion to Accept Late-Filed Pleading. MCI seeks to

oppose the Joint Petition for Stay filed by Bell Atlantic and Southwestern Bell

Telephone Company (Joint Parties) in the above-captioned dockets.'

MCI received a copy of the Joint Parties' Petition for Partial Stay via mail

service on Saturday, May 13, 1995. Pursuant to Section 1.45(d) of the

Commission's rules, oppositions to motions for stay must be filed seven (7) days

after the motion was filed with the Commission. In this case, the opposition was

due Tuesday, May 16, 1995.

After evaluating whether the-mail rule- applied to oppositions for stays, and

1 Joint Petition for a Partial Stay and for Imposition of an Escrow or
Accounting Mechanism Pending Judicial Review, filed May 9, 1995.



deciding that it did not, Mel attempted to file its opposition on May 16, 1995.2

Unfortunately, MCI's pleading did not arrive at the Commission's offices until

shortly after 5:30 p.m. MCI is therefore filing its opposition on May 17, 1995, one

day late. MCI does not believe that this brief delay will prejudice parties since

reply comments on stay motions may not be filed.3 Nor should this brief delay

disrupt the Commission's consideration of the stay motion.

For the reasons stated above, MCI respectfully requests that the

Commission accept this Motion for Late-Filed Pleading.

Respectfully submitted,

By:
Chris Frentrup
1801 Pennsylvania A e. NW
Washington D.C. 20006
(202) 887-2731

Dated: May 17, 1995

2 There ia some conflict in the explanation of the Commission's "mail rule"
for pleadings, and in ita explanation of the due date for stay oppositions. Section
1.4(h) of the Commission's rules gives parties an additional three days to respond
to pleadings, if the filing period is 10 days or less, and if the party has been served
by mail. The Rule then lists specific exceptions to the "mail rule" requirement.
Oppositiona to stays is not tisted as an exception. Section 1.45(d) of the
Commission's rules, which provides that stay requests must be responded to in
seven days, states that the provisions of Section 1.4(h) do not apply. Thus, one
rule does not list stay oppositions as an exception to the mail rule, while the other
does.

3 Section 1.45(d) of the Commission's Rules, 47 C.F.R. Section 1.45(d).
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OPPOSITION OF MCI TELECOMMUNICATIONS CORPORATION
TO JOINT PETITION FOR STAY PENDING JUDICIAL REViEW

MCI Telecommunications Corporation (MCI) hereby opposes the Joint Petition

For a Partial Stay and for Imposition of an Escrow or Accounting Mechanism Pending

Judicial Review of the Commission's "Price Cap Performance Review for Local

Exchange Carriers Order (Price Cap Review Order)!1 and the Price Cap Regulation of

Local Exchange Carriers: Rate of Return Sharing and Lower Formula Adjustment(~

Back Order)11 filed by Bell Atlantic and Southwestern Bell (jointly Petitioners). As

explained below, Petitioners have not met the stringent requirements for a stay of a

Commission order, and their request must therefore be denied.

1/ Price Cap Performance Review for Local Exchange Carriers, CC Docket No. 94-1,
FCC 95-132 (released April 7, 1995).

1,./ Price Cap Regulation of Local Exchange Carriers: Rate-of-Return Sharing and
Lower Formula Adjustment, CC Docket No. 93-179, FCC 95-133 (released April
14, 1995).



Background

In the Price CaD Review Order, the Commission, inter alia, adjusted the

productivity factor the local exchange carriers (lECs) must use in their annual price

cap filings. In addition, the Commission also required the lECs to make a one-time

adjustment in the Price Cap Indexes (PCls) to reflect the difference between the

Commission's original productivity factor of 3.3 percent and the new minimum factor

of 4.0 percent. Finally, the Commission required the lECs to remove prospectively

the exogenous change previously reflected in their PCls for Other Post-Employment

Benefits (OPEBs). In the Add-back Order, the Commission made explicit an implicit

requirement of the lEC Price Cap Orders,~/ namely, that the calculation of alEC's

actual rate of return for a given year not be artificially depressed (or inflated) by the

"sharing" obligation (or "low-end" adjustment) resulting from the previous year's

earnings. As noted in the Add-Back Order, failure to remove the impact of a current

sharing adjustment for the prior year's earnings from the current year's reported

earnings "will make a lEC's [current] earnings, and therefore its productivity, appear

to be lower than it actually is .... ",!/

Petitioners have appealed these orders and now seek a stay from the

Commission of these decisions in these two orders pending judicial review.

~/ policy and Rules CQncerning Rates fQr DQminant Carriers, CC DQcket NQ. 87­
313, 5 FCC Rcd 6786 (1990) (LEC Price Cap Order), Erratum, 5 FCC Rcd 7664
(Com. Car. Bur. 1990), mQdified Qn reCQn., 6 FCC Rcd 2637 (1991) (lEC Price
Cap Recon.), aff'd sub nQm., NatiQnal Rural TelecQm Ass'n V. FCC, 988 F.2d 174
(D.C. Cir. 1993).

,!/ Order at 1 23.
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Petitioners argue, in support of their stay request, that they are likely to prevail on the

merits because of analytical deficiencies in the orders and because the decisions

reached by the Commission constitutes impermissible retroactive rulemaking.

Petitioners also argue that they will, absent interim relief, be deprived of substantial

revenue without any realistic prospect of recovery, and that a stay would not injure

other parties and would benefit the public interest. As explained below, however, the

main analytical deficiencies here are found in Petitioners' motion.

PETITIONERS HAVE NOT MET THE REQUIREMENTS
FOR OBTAINING A STAY OF THE COMMISSION'S ORDER

"On a motion for stay, it is the movant's obligation to justify the... exercise of

such an extraordinary remedy." Cuomo y. United States Nuclear Regulatory Com'n.,

772 F.2d 972, 978 (D.C. Cir. 1985). In order to obtain a stay of the orders pending

appeal, Petitioners must show that: (1) they are likely to prevail on the merits of the

appeal; (2) they will suffer irreparable harm absent a stay; (3) others will not be

harmed by grant of the stay; and (4) the public interest supports grant of the stay.

Washington Metropolitan Area Transit Com'n. v. Holiday Tours, Inc., 559 F.2d 841,

843 (D.C. Cir. 1977). See also Virginia petroleum Jobbers Ass'n. v. FPC, 259 F.2d

921, 925 (D.C. Cir. 1958). ~ of these prerequisites must be met to support the

extraordinary relief of a stay. Policy and Rules Concerning Rates for Dominant

Carriers, 4 FCC Rcd 5384, 5385 (1989).

- 3 -



A. petitioners Are Not Likely to preyail on the Merits

Petitioners argue that the Commission's decisions in these orders are incorrect

because they constitute retroactive ratemaking, and because they ignore relevant data

on the record in this proceeding. In fact, the Commission has required the LECs to

make only a prospective adjustment to their PCls for the removal of the OPES

exogenous cost, and for the excessively low productivity factor the Commission

previously chose. The Commission did not require the LECs to reduce their rates to

refund money previously collected for OPES expenses, nor did it require the LECs to

reduce their PCls to return to ratepayers the money collected in the past four years

due to the excessively low productivity factor. The Commission required the LECs

only to reduce their current PCls to correct the PCI on a going-forward basis.

In addition, the Commission did not ignore data on the record regarding

productivity, as Petitioners allege. In fact, the Commission noted that the Petitioners'

own study, if performed properly, would have given a productivity factor of 4.8

percent. Other parties of record had filed studies and data supporting a productivity

factor of 5.7 percent. If the Commission ignored any data, it ignored data which

would have supported a higher productivity factor.

Petitioners also allege that the Commission's decision requiring add-back of

sharing amounts is retroactive ratemaking. This is incorrect. The Commission only

restored the way in which the LECs report their rate of return to the status quo before

- 4 -
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price caps. MCI has the same objections to this portion of Petitioners' motion that it

had regarding Ameritech's similar petition.§/

In short, Petitioners' retroactive rulemaking argument is groundless. There is

nothing "retroactive, " in any legally meaningful sense, about the adjustments required

by the orders. Petitioners do not, and cannot, deny that the only impact of the Order

is on future rates. The adjustment may make those future rates lower than they

otherwise might have been for some carriers, due to the impact of the adjustment on

the measurement of their earnings for the prior year. There is nothing "retroactive,"

however, about imposing more stringent regulation for the future based on past

history. It must be concluded that, based on Petitioners' flimsy showing in their

motion, they have no chance of success in their appeal.

B. Petitioners Will Not be Irreparably Harmed in the
Absence of a Stay

In order to demonstrate irreparable harm, the movant is required to demonstrate

that "the injury must be both certain and great; it must be actual and not theoretical.

Injunctive relief 'will not be granted against something merely feared as liable to occur

at some indefinite time,' ...the party seeking injunctive relief must show that '[tlhe

§/ ~ Opposition of MCI Telecommunications Corporation to Emergency Motion
for Stay Pending Judicial Review, CC Docket No. 93-179, filed May 5, 1995.
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injury complained of [is] of such imminence that there is a "clear and present" need

for equitable relief to prevent irreparable harm. ,"§/

Petitioners' claim of injury strikes out on every element. First, Petitioners have

made no showing that, in fact, these changes will make any difference at all in the

access rates they must file. In fact, these petitioners have both elected a productivity

factor even higher than the Commission's 4.0 percent minimum. Thus, the Petitioners

have not demonstrated that the changes which they seek to overturn here will affect

them adversely.

Second, and more importantly, even if there is some impact on their 1995 rates,

Petitioners still have not demonstrated irreparable injury from either the Commission's

productivity factor, one-time adjustment, or add-back decisions. Regarding add-back,

under Section 65.600(d)(2) of the Commission's Rules, 47 C.F.R. § 65.600(d)(2),

Petitioners may make corrections to their reported 1994 earnings next year, which

can be reflected in their 1996 access tariff filing.1' Thus, if Petitioners win on appeal

or the Commission for any reason modifies its ruling by next March, the effect of the

add-back adjustment on 1995 rates, if any, can be corrected in the 1996 rates. The

threat of injury accordingly is not "'of such jmminence that there is a "clear and

§.I Wisconsin Gas Co. y. EERC, 758 E.2d 669, 674 (D.C. Cir. 1985) (guoting
Connecticut y. Massachusetts, 282 U.S. 660, 674 (1931) and Ashland Qil. Inc. y.
FTC, 409 F. Supp. 297, 307 (D.D.C.),~, 548 F.2d 977 (D.C. Cir. 1976))
(emphasis in original).

1/ LEC Price Cap Recon., 6 FCC Red at 2689, " 114-15.
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present" need for equitable relief'" at this time. Petitioners therefore have not made

the required showing of immediate irreparable injury.

In addition, the other changes to which petitioners object can also be corrected

by an exogenous adjustment to allow Petitioners to raise rates if the Commission

reverses its decision. Petitioners' argument that competition in the future may not

allow them to raise their rates are irrelevant; if competition keeps them from raising

their rates, it is not the Commission's actions which prevent them from recovering

that money, but the market.

C. Issuance of a Stay Would Substantially Harm the
Legitimate Interests of Other Parties and the
Public Interest

To obtain a stay, Petitioners must also demonstrate that other parties will not

be harmed and that the public interest supports the stay. "In litigation involving the

administration of regulatory statutes designed to promote the public interest, this

factor necessarily becomes crucial. The interests of private litigants must give way

to the realization of public purposes." Virginja Petroleum Jobbers, 259 F.2d at 925.

Assuming that the effect of these changes would be to reduce 1995 access rates, a

stay of the Order would force ratepayers to incur higher access rates. Even if the

impact of such a stay on access rates could be reversed in a future rate filing, the
.

damage would have been done, in terms of higher access rates filtering through the

economy and stunted demand. Accordingly, the public at large would be harmed by

a stay, and, thus, by definition, the public interest would also be harmed.

- 7 -



CONCLUSION

For the reasons stated above, Petitioners have not demonstrated~ of the

elements required for a stay of the Commission's Order. Their Joint Petition for Stay

Pending Judicial Review should therefore be denied.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

By: ~~
Chris Frentrup
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 887-2731

Dated: May 17,1995
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STATEMENT Of VERIFICATION

I have read the foregoing and, to the best of my knowledge, information,
and belief, there is good ground to support it, and it is not interposed for
delay. I verify under penalty of perjury that the foregoing is true and
correct. Executed on May 17, 1995.

1801 Pennsylvania Avenue, NW
Washington, DC 20006
(202) 887-2731
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I, Stan Miller, do h....y certify that copIM of the foregoing OppoeItIon were
MI1t via first cia.. mall, poataeJe paid, to the following on this 17th day of May, 1995.

Kathleen Wallman**
Chief. Common Carrier Bureau
FCC
Room 500
1919 M Street. N.W.
Washington. DC 20554

Kathleen Levitz**
Deputy Chief. Common Carrier
Bureau
FCC
Room 500
1919 M Street. N.W.
Washington. DC 20554

Geraldine Matise**
Chief. Tariff DMsion
FCC
Room 518
1919 M Street, N.W.
Washington, DC 20554

RIchard Metzger
Deputy Chief. Common Carrier
Bureau
FCC
Room 518
1919 M Street, N.W.
Washington. DC 20554

David NaY
Deputy Chelf, Tariff Division
FCC
Room 518
1919 M Street. NW
Washington. DC 20554

Doug Siotten**
FCC/CCB
Room 544
1919 M Street, N.W.
Washington. DC 20554

David Sleradski**
FCC/CCB
Room 544
1919 M Street, N.W.
Washington. DC 20554

International Transcription 8ervice**
Room 246
1919 M Street, N.W.
Washington. DC 20554

James S. Blaszak
Levine, Blaszak, Block &
Boothby
TeIecommunicatio Users

Convnlttee
1300 Connecticut Ave., NW
SuIte 500
Washington, D.C. 20036-1703



Carolyn C. Hill, Esq.
Federal Regulatory Counsel
Alltel Service Corporation
655 15th St., NW
Suite 220
Washington. D.C. 20005

Debra Buruchian
VIce President/General Manager
ATX T~mmunicatlons Services
101 South 39th Street
Philadelphia, PA 19104

W1Uiam Page Montgomery
Economics &Technology, Inc.
One Washington Mall
Boston, MA 02108

Economic Consultant for Ad Hoc
Telecommunications Users
Committee

Roy Morris
AIInet Communication

• < s.viceI, Inc.
1990 M Street, N.W., Ste. 500
Washington, D.C. 20036

Francine J. Berry
DavId P. Condit
Judy sello
Room 3244J1
295 North Maple Avenue
BukIng RIdge, New Jersey 07920

Attorneys for American
T-.phone and Telegraph Company

Frank Panek
MIchael S. Pabian
Ameritech s.viceIlnc.
2000 W. Ameritech Center Drive
Hoffilian Estates, IL 60196-1025

MichaaJ E. Glover
MichaaJ D. Lowe
Lawrence W. Katz
The Bell Atlantic TaJephone

Companies
1710 H Street, NW - 8th Floor
Washington, D.C. 20006

BIen S. Deutsch, Esq.
Citizens Utilities Company
of California
1035 Placer Street
Redding, CA 96001

Richard M. Tettlebaum
Citizens Utilities Company
1400 16th St., NW, Suite 500
Washington, DC 20036

Robert J. Aamoth
Reed, Smith, Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Attorney for CompTel

Philip L Verveer, Esq.
Sue D. Blumenfeld, Esq.
Wilkie, Farr & Gallagher
1155 21st Street, N.W.
Suite 600
Washington, D.C. 20036

WIUam D. Baskett, III
Thomas E. Taylor
Frost &Jacobs
2500 Central Trust Center
201 East Fifth Street
Cincinnati, OH 45202

Attorneys for Cincinnati Bell
Telephone Company



Genevieve Morelli
General Counsel
Competitive Telecommunications
A88ociation
1140 Connecticut Avenue N.W.
SuIte 220
Washington, D.C. 20036

Robert C. Mackichan, Jr., Esq.
VIncent L Crivella, Esq.
General Services Administration
18th & F Streets, N.W., Rm. 4002
Washington, D.C. 20405

Gail L Polivy
GTE 5ervice Corporation
1850 M Street, N.W.
Suite 1200
Washington, D.C. 20036

Flchard McKenna. W11 L15
GTE 8ervice Corporation

.. P.O. Box 152092
Irving, TX 75015-2092

Byn Bise Crutcher
Counsel for Consolidated
Network. Inc.
121 S. 17th Street
Mattoon, IL 61938

James U. Troup
Arter & Hadden
1801 K Street, N.W.
Suite 400K
Washington, D.C. 20006

Attorney for Iowa Network
Access DMslon

Darrell S. Townsley, Esq.
Special Assl Attorney General
Illinois Commerce Commission
P. O. Box 19280
Springfield, IL 62794

Brian R. Moir
FIsher, Wayland, Cooper
&Leader
1255 23rd St., N.W., Suite 800
Washington, D.C. 20037-1125
Attorneys for International
Communications Association

James D. Heftinger, Esq.
Vice President/General Counsel
LJTeI Communications, Inc.
4850 Lakehurst Court
Dublin, OH 43017

Andrew D. Upman
Russell M. Blau
Swidler & Berlin, Chartered
3000 K Street. N.W.
Washington. D.C. 20007

Attorneys for Metropolitan
Aber Systems, Inc.

Peter A. Rohrbach
Gerald E. Oberst. Jr.
Hogan & Hartson
555 13th Street, N.W.
Washington. D.C. 20004

Attorneys for Advanced
T~mmunications Corp.



Paul Rodgers, Esq.
Charles D. Gray, Esq.
National Association of
Regulatory Utility
Commissioners
P.O. Box 684
Washington, D.C. 20044

David Cosson, Esq.
L Marie Guillory, Esq.
National Telephone Cooperative

Association
2626 Pennsylvania Avenue N.W.
Washington, D.C. 20037

Usa laina
OPASTCO
21 Dupont Circle, Suite 700
Washington, D.C. 20036

Stanley J. Moore
Pacific Bell

."1275 Pennsylvania Avenue N.W.
Washington, D.C. 20004

RIchard A. Askoff
National Exchange Carrier
Association, Inc.
100 South Jefferson Road
Whippany, NJ 07981

Patrick A. Lee
Joseph DiBella
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White Plains, New York 10605

Attorneys for
New York Telephone Company
and New England Telephone
and Telegraph Company

Daryl L Avery, Esq.
Peter G. Wolfe, Esq.
Public Service CorTmisslon
of the District of Columbia
450 Fifth Street. N.W.
Washington, D.C. 20001

Michael J. Shortley, III
Rochester Telephone Corp.
180 South CDnton Avenue
Rochester, NY 14646

Douglas Hanson
President
SP Telecom
60 Spear Street, Suite 700
San Francisco, CA 94105

E. William Kobernusz
Vice President - Regulatory
The Southern New England
Telephone Company
W Church Street - 15th Ar.
New Haven, CT 06510-1806

M.B. Gray, President/Owner
Telecommunications
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335 Wild Horse Circle
BoUlder, CO 80304

Larry Van Ruler, Esq.
Talon, Cheesman and Assoc., Inc.
3817 Betty Drive, Suite H
Colorado Springs, CO 80907



Leon M. Kestenbaum
H. Richard Juhnke
1850 M Street N.W.
Suite 1100
Washington, D.C. 20036

Attorneys for
US Sprint

Robert C. Atkinson
Senior Vice President
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Teleport Communications Group
One Teleport Drive, Suite 301
Staten Island, NY 10311

Laura D. Ford
Lawrence E. Sarjeant
J8'nes T. Hannon
1020 19th Street, N.W.
Suite 700
Washington, D.C. 20036

Attorneys for
U S West Communications,

.' Inc.

Bob F. McCoy
Joseph W. Miller
Randee F. Charney
WlIams Telecommunications
Group. Inc.
Suite 3800. P.O. Box 2400
One WIIams Center
Tulsa. Oklahoma 74102
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Thomas J. Hom
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Attorneys for
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Telephone Company

Durward D. Dupre, Esq.
Richard C. Hartgrove
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LDDS Communications. Inc.
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Affairs
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BellSouth
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cathey, Hutton &Assoc. Inc.
Lawrence P. Keller
DIrectory-Federal

Regulatory Services
3300 Holcomb Bridge Road
Suite 286
Norcross, GA 30092

Duke Power Company
J. Mike Surratt
P.O. Box 10006
Charlotte, N.C. 28201-1006
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Randolph J. May
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1275 Pennsylvania Avenue, tm
Washington, DC 20004
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Karen L Friedman
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Crown Point, IN 46307
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